
TEXAS EDUCATION AGENCY 
A,,s~,~,u.T,~s,,s 787OlL14W * 512/463-0734 * FAX: 15121463.9X3X 

RECEIVED 
MAY 15 1997 

The Honorable Dan Morale 
Attorney General of Texas 
Price Daniel Building 1 
P. 0. Box 12548 

c Austin. Texas 7871 l-2548 

Dear General Morales: 

\I ‘Y b 
We are writing to request an opinion regarding the requtrements of Sections 28.002 and 28.004 of 
the Texas Education Code. 

Section 28.002 generally establishes the process by which the State Board of Education adopts 
curriculum for Texas public schools. The State Board is currently in the process of adopting a 
comprehensive revision of the curriculum by considering the “essential knowledge and skills” of 
each subject in a document commonly referred to as “TEKS”. Section 28.004 requires a school 
district which chooses to provide instruction regarding human sexuality and several related topics 
(hereafter collectively referred to as “human sexuality”) to “select course materials and instruction” 
relating to those topics with the advice of a “local health education advisory counciln. It also 
requires that five elements of instruction be included in any course materials and instruction 
selected. 

Questions have been raised regarding the possible effect of Section 28.004 on the State Board’s 
ability to adopt TEKS under Section 28.002. specifically TEKS regarding human sexuality in the 
proposed health curriculum. Enclosed are four opinions delivered to the State Board on May 8 as 
well as an opinion from agency counsel regarding the same issues. 

Our questions are as follows: 

Do the provisions of Section 28.004 in any way limit the authority granted to the State Board of 
Education under Section 28.002 to develop the TEKS? 

If your answer to the preceding question is “yes”, what limits exist? Are those limits different for 
the foundation and enrichment curriculums? Must the required five elements of instruction set out 
in Section 28.004(a) be included in or excluded from any curriculum developed under Section 
28.002 which deals with the topics covered by Section 28.004? 

May the State Board of Education adopt for placement on an approved list under Section 31.023 
of the Texas Education Code a textbook which addresses human sexuality but which does not 
contain the required five instructional elements under Section 28.004(a)? May the State Board 
place on an approved list a textbook which does contain those elements? 
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May a school district adopt for local use a “textbook” under Chapter 31 of the Education Code 
which contains material inconsistent with the course of instruction selected by the local school 
board under Section 28.004? May the local school board adopt a textbook and selectively use the 
components in a manner which complies with the local wurse of instruction under Section 28.004 
despite the textbook containing other inconsistent material? 

Thank you for your prompt attention to this request. The curriculum is scheduled for final adoption 
in July of this year, and we would deeply appreciate your guidance. 

Sincerely, Sincerely, 

Mike Moses 
Commissioner of Education 

Enclosures 

Jack Christie, DC., Chairman 
State Board of Education 

- 
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David W. Stames 

May 6, 1997 

Mr. David Bradley 
615 N. 5th Street 
Beaumont, TX 77701 

Dear Mr. Bradley: 

I have reviewed the Texas Education Code as you requested and have come to the conclusion 
that Section 28.004 entitled “Human Sexuality Instruction” prohibits the State Board of Education 
from establishing essential knowledge and skills for any subject of the foundation or enrichment 
curriculum if the subject is tc~ include “human sexuality instruction” as defined in Section 28.004. 
There are two reasons for the prohibition. First, Section 28.004 requires local school districts to decide 
whether or not to offer such instruction upon the advice and consent of the “local health education 
advisory council”. Second, the “local health education advisory council” established in Section 28.004 
(e) has a duty to set the standards and content of “human sexuality instruction” and to recommend 
appropriate age levels at which such instruction shall take place in that community. The State Board 
of Education has no authority to establish essential knowledge and skills for any subject that contains 
“Human Sexuality Instruction”. 

- The proposed essential knowledge and skills for health if adopted by the State Board of 
Education would be unlawful and a direct violation of Section 28.004 of the Texas Education Code. 
If the State Board of Education adopts the proposed essential knowledge and skills for health, they 
have dictated the age levels at which human sexuality instruction shall be had and the parameters for 
such instruction. By incorporating human sexuality instruction in the essential knowledge and skills 
for health. the publishers for the he&h textbooks will be free to include human sexuality in the health 
textbooks which would u.sq the authority and right of the local school districts to decide whether or 
not to offer such instruction and if selected, to decide at what age levels the parameters for instruction 
will be offered. 

It is obvious that the Texas Legislature intended for separate essential knowledge and skills for 
health on the one hand and human sexuality instruction on the other. Therefore, I would recommend 
that the State Board of Education adopt a set of essential knowledge and skills for health and separate 
essential knowledge and skills for human sexuality instruction, both of which could be used as 
guidelines for local school districts. As the proposed document now reads, one can anticipate a 
multitude of lawsuits over the usurpation of local control by the State Board of Education concerning 
“Human Sexuality Instruction”. 

DWS/mg 

Very truly yours, 

GziLiL 
David W. Starnes 
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VIA FACSIMILE (409) 893-5134 

Mr. David Bradley 
State Board of Education 
Distict 7 
615 North mfth St. 
Beaumont. Texas 77701 

Rc: State of Texas Health Cmia@n Slmdards 

Dear Mr. Bradley: 

~tesponseroyournquest,Iam~~tosetouttbclegalopinionoftheAmerican 
Center of Law and Justice w&b respect to wbe.ther the State Board of Education, pursuant to 
!j 28.OOZ(d) of tk. Texas Education Code, has the authority DO idendfy e-ssential knowledge and 
Skusforbealthprbichincludecompoaents~tDhtmlansexltdlitycduclltian. Insunnnary. 
our co~Iusion is that the Texas State Board of Fdwat51XI does @l have the authority ta identify 
esKntlaI knowkdge and skills which iuch~di cor@mWs lahthlg to human scxrratity instnlction. 

As you know, 5 28.002 of &e Texas Education @de provides that “each school 
district... &all offer as 8 xwpid clitddutn... an entimg curticulum that indUckS... 
health. ” In turn, 6 28.0cyl(d) of &e Texas Rduoation Code provides, in PQtinent pti. that 
‘each diict shall WC the csscnfial kaowkdge and skib idea by the bomd as guidelines 
in providiing imttmtion in the enrichment c~fricul~m.” AccOrdin@, the State Board of 
Education clearly has the authority to enact “guideline” essential knowledge and skiUS for the 
subject of heal& as a geneml matter. 
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However, $28.004 of the Texas~‘Edn~onCode. governing human sexuality instmction, 
clearly provides “any course materials and iremction relating to human sexuaUtyty,.. shall be 
selected by the Board of Tmstees of. a school district with the advice of the local health 
c&cation advisory council.. .“. Accordingly, $28.004 absolutely removes aU authority relating 
to human sexuality I~NIU&O~ from the State Board of Educatiott and grants that authority to 
local school distriots. As a result, in order for both $28.002 and !j 28.004 to bc give fill effect, 

8 28.002 must be oomtnred m relate only to the suI+ct of health in gene& and not to any 
Iustmction rdathg to human sexuality. 

It should be noted that such a constntction follows the rules for statutory w.Wmction set 
outintheTexasCodetknstm~onAct. speciticaIly,~311.026dftheTc~as<;overmnenC~ 
provides, that if a genctal pm&ion (such as ~28.CKL? of the Texas l?ducation Code) conflius 
with a special or local pmvision (such as 5 28.004 of the Texas Government Code), the 
provisions should be wnstawd such that effect Is give to both. The only reasonable manner 
constmction of both 8 28.002 and g 28.004 of the Texas E&~ation Code which gives full effect 
to both pmvisiom is that 8 28.W operates as an exception to the gem%aI pmvisions Of 5 
28.002. In other words, while the State Board of Edwa~on is xqub-4 to identify esse.ntial 
hmyledge and skills relating to health in general, the state Board of Education is prohibiti 
from any involvement r&&g to the imtmction on the stibject of human sen&ity. Accordingly. 
we am of the opinion that the Texas Board of Edncation does not have authority to ident@ 
essential kno&dge and skills reladng to human sexutdity kstmction. 

Please contact me if you have any qocstions or comments with regard to the foregoing. 

DGBSRM 
CC: John steponovich 



From : TCE RU- D INSTITUTE FHXf No. : 214 361 9585 
,, I. 

May.06 1997 6: 16Pl-l FXX2 

SOUTL1WBST REGIONAL OFFICB 
9406 North Cantral Bvpremvay 

Suite 1208, LB # 142 
Dnlhrs, TX 75231.5032 

Rkpbone 214-8%4d&6lf 
FncshnIk 214-361-9585 

‘IYe Honorahk Dsvid Rradley 
Smc Board of F&&ion Member 
DMricl7 
615N.5thSlreet 
Beaumont, TX 77701 

Dcnr Dotud Member Bradley: 

II is my undcralanding lhal thu Texas State Doonrd of Eduu~tion (“SBOE”) is being asked to adopt 
curriculum ntandards, including cnrichmont curri~dum on the subject of bcallh. 11 i8 also my 
understnnding that tbc bcaltb curriculum standards prcs~uted for adoption include “humau 
semlity hldNction.” 

Please bt awam that slate law spcoifiwlly prcolud~ 1110 SDOB from rxoroisir@ aulhurily war 
“human 8oxuality inslruelion” and places sueb suchorhy for course rnaleriats and tnSINcliOn 
squarely in the hands of the looal .sohool dislritin. 7kxusEd~~rrliW Co& srxliou 28.664 (a). Au 
SBOE atccmpt to wc~rcisc aulhorily over bumaa scrualily curricutum aud iuslruudun would 
violalc state law. The SBOD should not irdodc human scxualily tnlrlruotion within its hectlth 
curriculum rnandards. 

As you are aware, the subject of sexual cdueatiou Is a very strrsitivc subjcut over which many 
famihcx hold deeply MI opinions. For this mason, the Legislature wisely reserved lhis sub]eol 
IO the local level, allowing morn direct inpul hy lho ferntIles whose chlldren would be dlrecdy 
impadcd by this instruction. Thr. SBOE should heed rhis wi6dnm 01 thu Lu@ouro IW ~~11 lh~ 
law ilsclf and Ieavc thcsc decisions to tbc local school dbuicti and lb& ranlitirs. 

Pleas0 fsol free loball me if you have auy quwlionu. 
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Kelly Shsckclford. Psq. 
SouthwsM Regional Coordinatnr 

KSNS 

-. 



Dr. Mike Moses 
Commissioner of Education 
Texas Education Agency 
170 1 North Congress Avenue 
Austin, Texas 78701 

. 
Re: State Board Authority Regardmg TEKSlEducation Code Section 28.004 

Dear Dr. Moses: 

This is in response to the issues raised in several letters regarding the State Board of 
Education’s authority to adopt essential knowledge and skills (“TEKS”) under Section 
28.002 of the Education Code in light of the provisions of Section 28.004 regarding a 
school district’s human sexuality instruction. My opinion is that the provisions of 
Section 28.004 do not restrict the State Board’s discretion or authority to adopt TEKS 
under Section 28.002. 

Section 28.002 requires each school district to offer “as a required curriculum” certain 
curriculum listed as “foundation curric~um” or “enrichment curriculum” in subsection 
(a). The State Board is authorized to “identify the essential knowledge and skills of each 
subject” in the foundation and enrichment curriculums under subsections (c) and (d). 
Those same subsections require a school district to provide instruction in the foundation 
curriculum TEKS as a condition of accreditation, but only require a district to use the 
enrichment curriculum TEKS as “guidelines in providing instruction”. 

Section 28.004 requires that any “course materials and instruction relating to human 
sexuality, sexually transmitted diseases, or human immunodeficiency virus or acquired 
immune deficiency syndrome shall be selected by the board of trustees of a school district 
with the advice of the local health education advisory counsel” and must contain five 
areas of instruction set out in subsection (a). Subsection (d) again states that the “board 
of trustees of a school district shall determine the specific content of the district’s 
instruction in human sexuality”, in accordance with that section. Other provisions in the 
section address the makeup of the advisory council. 

As I read those sections, 28.002 grants the State Board very broad authority to adopt 
TEKS for subjects within the foundation and enrichment curriculum. School districts are 
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required to follow the TEKS in the foundation curriculum, but need not do so in the 
enrichment curriculum. To the extent a school district chooses to provide instruction in 
human sexuality, however, the requirements of Section 28.004 must be met. 

My understanding is that a question has been raised as to whether the State Board may 
adopt TEKS which would cover human sexuality in a health course, part of the 
enrichment curriculum. 1 also understand that the proposed TEKS for health track some 
of the five items of required instruction in Section 28.004(a). Under those circumstances, 
there is no potential conflict between the-statutes as the State Board is considering 
adoption of TEKS which a district is~not required to use but which include provisions 
which it must comply with should the district determine to provide instruction in human 
sexuality. If anything, inclusion of required items protects a school district by ensuring 
that a health textbook~adopted locally can bc used in compliance with Section 28.004. 
Both statutes can be-given complete effect without restricting the scope of action by 
either the State Board or &local board of~uustees. : 

A more difficult question would arise if the TEKS proposed were in direct conflict with 
the requirements of Section 28.004. However, even were that the case, I believe that the 
State Board’s authority under Section 28.002 is not limited by the restrictions on local 
school districts under Section 28.004. Were that conflict to occur, the district would not 
be able to select for use any part of a textbook which failed to comply with Section 
28.004. The primary purpose in construing statutes is to give full effect to both. As 
Sections 28.002 and 28.004 apply to different bodies, they do not conflict in a manner 
requiring a limitation of either. Obviously, the prudent course of conduct is what the 
State Board has proposed--to protect the local district by~ensuring that the TEKS adopted 
allow it to use a textbook consistent with Section 28.004. 

While not dispositive, I believe some of the concern is generated by the assumption that 
all of a “textbook” placed on an approved list by the State Board under Section 3 1.023 
and adopted by a local district is automatically “course materials” under Section 28.004. 
“Textbook” is defined very broadly in Section 31.002(3) and can contain multiple books, 
CDs, computer programs or other materials. It would appear that “course materials” as 
used in Section 28.004 would include only those parts of a “textbook” actually used in 
the course, as well as any additional materials generated locally for use in the course. 
While a district is required to limit its instruction and course materials to the locally- 
determined parameters of human sexuality instruction, the mere presence of other 
materials in a book does not necessarily make it “course materials”. That language would 
allow a district to adopt a textbook and simply choose not to make use of those parts 
which it has locally determined to be inappropriate. For example, a district could use 
different parts of a textbook for different ages or in different classes according to parental 
wishes. That type of flexibility seems to me precisely what the “guideline” language in 
Section 28.002 contemplates. 
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I believe it is important to note that nothing in Sections 28.002 or 28.004 requires the 
State Board to adopt TEKS which touch on human sexuality. That decision, like all of 
the TEKS, is let? to the discretion of the Board within very broad limits. Similarly, a 
local school board is not required to provide instruction in human sexuality but may do so 
by decision of the local board with the advice of the local advisory committee. Should a 
district decide to provide such instruction, any course materials used must comply with 
Section 28.004. A publisher would also be free to develop a health textbook without 
meeting the TEKS for human sexuality instruction which districts could purchase from 
the nonconforming list under Section 3 1.023. 

Finally, some of the discussion at the Board meeting involved the fact that the proposed 
health TEKS contain grade levels for various parts of the health curriculum. Section 
28.004 leaves to the discretion of the local board and advisory committee the 
determination of appropriate grades for human sexuality instruction. As the health TEKS 
are guidelines only, a district would be free to use a textbook or the curriculum in a grade 
different from that for which the TEKS are adopted. 

I hope this answers the questions raised. 

$iili.L& 
Chief Counsel 


